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 1.  TIME:  9:00   CASE#: MSC14-02075 
CASE NAME: DEGUZMAN VS KAISER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SUMMARY ADJUDICATIO FILED BY KAISER FOUNDATION HEALTH PLAN, INC 
* TENTATIVE RULING: * 
 
Unopposed – Motion granted. The Motion was originally set for hearing on March 14, 2018.  On 
February 21, 2018, Plaintiff sought ex parte and was given additional time to oppose the motion 
which was continued to March 28, 2016 to allow him additional time.  On March 16, 2018  
Plaintiff again sought an ex parte extension of time to file opposition to the Motion, which was 
denied by Hon. Ed Weil. 

  

 2.  TIME:  9:00   CASE#: MSC14-02075 
CASE NAME: DEGUZMAN VS KAISER 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY KFORCE FLEXIBLE 
SOLUTIONS, LLC 
* TENTATIVE RULING: * 
 
Unopposed – Motion granted. The Motion was originally set for hearing on March 14, 2018.  On 
February 21, 2018, Plaintiff sought ex parte and was given additional time to oppose the motion 
which was continued to March 28, 2016 to allow him additional time.  On March 16, 2018  
Plaintiff again sought an ex parte extension of time to file opposition to the Motion, which was 
denied by Hon. Ed Weil. 

  

 3.  TIME:  9:00   CASE#: MSC16-00421 
CASE NAME: BRULE & ROONEY VS. NELSON 
HEARING ON MOTION TO/FOR CHARGE MEMBERSHIP INTEREST FILED BY 
BRULE & ROONEY, LLP 
* TENTATIVE RULING: * 
 
 Unopposed – Motion granted. 

  

 4.  TIME:  9:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS AURIONPRO 
HEARING ON MOTION TO/FOR LEAVE TO AMEND TO FILE FIRST AMND 
CMPLNT FILED BY SAICON CONSULTANTS, INC. 
* TENTATIVE RULING: * 
 

Saicon’s Motion for Leave to File First Amended Complaint Substituting Doe Defendants 
is granted, on the condition that the current trial date be and hereby is vacated.  If neither party 
contests this ruling, Aurionpro’s motion to continue the trial date, which motion is currently set 
for May 16, 2018, shall be dropped from the calendar and the parties shall appear (appearance 
by CourtCall is acceptable) to discuss a new trial date and any other issues related to the 
continuance of the trial date and/or appropriate for a Case Management Conference. 
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Saicon seeks leave to amend its complaint to substitute Aurionpro’s CEO and former 

CFO as Does 1 and 2 and to make various related changes. 
 
Aurionpro’s four reasons to deny the motion lack merit.  
 
First, Saicon has properly used the Doe statute, CCP § 474.  Saicon was “ignorant of the 

name” of these defendants within the meaning of CCP § 474 because, while it knew their 
names, it was ignorant of the facts on which bases its liability claims against them.  In part, 
Saicon bases its claims in the proposed First Amended Complaint on concealment of material 
facts that it discovered within the past several months in one or more emails disclosed in 
discovery.  (See Mishalow v. Horwald (1964 (231 Cal.App.2d 517, 521 (plaintiff knew name of 
anesthesiologist, but not the facts suggesting the anesthesiologist’s liability); see also Munoz v. 
Purdy (1979) 91 Cal.App.3d 942, 946 (plaintiff knew name of her orthopaedic surgeon, but not 
his connection to her post-surgical fall while in radiology room; no requirement of due diligence 
to discover name or connection to the injury).  Aurionpro’s complaint about hearsay is not well 
taken.  Saicon’s exhibits are being offered to show what it learned and when it learned it and not 
to prove the truth of the matter asserted. 

 
Second, even if Saicon has not properly used CCP § 474, that is irrelevant because its 

claims against the CEO and the former CFO are still timely.  Saicon does not need the 
amendment to relate back to the filing date of its original complaint, and thus could amend even 
if the complaint had named no Doe defendants.  (See Davis v. Marin (2000) 80 Cal.App.4th 380, 
387.)   
 

Third, Aurionpro’s concerns about the pending trial date have been addressed by the 
continuance that the court has ordered.  Further, the conflict of interest problems, if any, 
between Aurionpro and the individual defendants would have been present even if the latter had 
been named as defendants from the outset.  Thus, those problems are not caused by naming 
these individuals as defendants now. 

 
Fourth, whether the current complaint adequately alleges causes of action against the 

CEO and CFO should be determined after the amendment is allowed, not before.   (See Opp. at 
9:10-12.)   

 
In addressing any future demurrer, the court will be mindful both of the requirement for 

specific pleading of fraud (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74) and the rule that 
less specificity is required when the facts lie more in the knowledge of the opposing party than 
the plaintiff.  (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal. 3d 
197, 217.)  It will also bear in mind that the issue of justifiable reliance is usually a question of 
fact.  (Public Employees' Retirement System v. Moody's Investors (2014) 226 Cal.App.4th 643, 
672.)  It will not conduct a trial at the pleading stage, which Aurionpro’s Opposition verges on 
asking the court to do.  Further, the court admonishes the parties to take seriously their 
obligations to meet and confer pursuant to CCP § 430.41. 
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 5.  TIME:  9:00   CASE#: MSC17-02355 
CASE NAME: DEL SOL NRG VS. WEST COAST SOL 
HEARING ON OSC RE: TRO, WHY PRELIMINARY INJUNCTION SHOULD NOT 
ISSUE BY DEL SOL NRG, INC 
* TENTATIVE RULING: * 
 
 Plaintiff Del Sol NRG, Inc.’s application for preliminary injunction is granted.  The general 
purpose of a preliminary injunction is to preserve the status quo pending a determination on the 
merits of the action.  See also CCP Section 526(a)(1)(3); Jamison v. Dept. of Transportation 
(2016) 4 Cal.App.5th 356, 361.  “The granting or denial of a preliminary injunction does not amount 
to an adjudication of the ultimate rights in controversy.  It merely determines that the court, 
balancing the respective equities of the parties, concludes that, pending a trial on the merits, the 
defendant should or . . . should not be restrained from exercising the right claimed by him or her.”  
See SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 Cal.App.4th 272, 280; Continental Baking 
Co. v. Katz (1968) 68 Cal.2d 512, 528.   
  
 In deciding whether to issue a preliminary injunction, a trial court must evaluate two 
independent factors:  (1) the likelihood that the party seeking the injunction will ultimately prevail 
on the merits of his claim, and (2) the balance of harm presented, i.e., the comparative 
consequences of the issuance and nonissuance of the injunction.  The trial court’s determination 
must be guided by a “mix” of the potential-merit and interim-harm factors; the greater the plaintiff’s 
showing on one, the less must be shown on the other to support an injunction.  However, a trial 
court may not grant a preliminary injunction, regardless of the balance of interim harm, unless 
there is some possibility that the plaintiff would ultimately prevail on the merits of the claim.  See 
Jamison, supra, 4 Cal.App.5th at 361-362. 
 
 In this case, there is no question that preservation of the status quo means granting the 
preliminary injunction.  Indeed, Defendants argue that Del Sol’s application is “moot” because 
West Coast Solar has never used Del Sol’s client/lead information.  See Opposition, page 3, line 
25 to page 4, line 2.  Thus, the status quo is represented to be one in which Defendants did not 
use Del Sol’s confidential information.  Hence, a preliminary injunction enjoining the use of Del 
Sol’s client/lead information would then do nothing but maintain the status quo, the purpose of a 
preliminary injunction.  The issuance of a preliminary injunction is essentially, “no harm, no foul.”  
 
 In terms of balancing the equities, the likelihood of prevailing on the merits weighs in 
favor of Plaintiff.  The parties have undeniably produced conflicting declarations regarding the 
issues.  Defendants CEO of West Coast (Aaron Bryant), the Vice President of West Coast 
(Brian Miller) and Mark McBride and Clinton Rarey all deny ever using Del Sol customer/lead 
information.  Del Sol’s CEO, Josh Aldrich, has, of course, maintained the opposite.   

 
 However, Aldrich testified about a Del Sol customer who called Del  
Sol on December 7, 2017 and reported Rarey’s contact with him about his change of 
employment.  The customer told Aldrich that he was also considering switching to West Coast 
based on the representations made by Rarey in his email.  See Aldrich Decl., paragraph 11 and 
Exhibit 5.  At the time of the contact with the customer, Rarey was employed by Del Sol and 
West Coast, its direct competitor.  The customer contact with Aldrich and his forwarded email 
from Rarey weigh heavier towards a reasonable probability that Plaintiff will prevail than the 
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summary denials of the Defendants in their declarations.  Also, the fact that Rarey was 
simultaneously employed by Del Sol and its director competitor when he sent the email to the 
above customer from Del Sol’s workplace is further evidence in favor of a breach of the 
confidentiality agreement and misappropriation of trade secrets.  
  
 The balance of harm also weighs toward the issuance of a preliminary injunction.  If one 
is not granted, Del Sol’s rights in its confidential information would be irreparably undermined, 
and Del Sol may lose valuable business.  If a preliminary injunction is granted, the risk of harm 
to Del Sol is prevented. According to Defendants, they are not (and were never) harmed by the 
use of confidential information as West Coast never requested, and West Coast and Rarey, 
never used Del Sol’s customer information or leads.   
 
 In sum, on balance, Plaintiff is likely to suffer greater injuries from denial of the injunction 
than Defendants are likely to suffer if it is granted.  There is a reasonable probability that Plaintiff 
will prevail on the merits.  The court requires a minimum undertaking of $1,000.  See CCP 
Section 529.  
 

  

 6.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS VS. WALNUT CREEK 
HEARING ON DEMURRER TO COMPLAINT of MALLIARODAKIS FILED BY 
WALNUT CREEK CAR WASH, FAAS ENTERPRISES, LLC, LEONARD A FAAS JR 
* TENTATIVE RULING: * 
 
Plaintiff filed an opposition to the demurrer in the afternoon of March 21, 2018—six court days 
late. The Court strikes and declines to consider the late-filed opposition. Counsel and parties are 
specifically cautioned to observe and comply with deadlines, statutory and otherwise. Future 
late filings may result in late papers being stricken and/or an order to show cause issuing. 
 
The unopposed demurrer is sustained with leave to amend. If plaintiff chooses to amend in 
response to this ruling, an amended complaint shall be served and filed on or before April 13, 
2018. 

  

 7.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS VS. WALNUT CREEK 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLAINT FILED BY 
FAAS ENTERPRISES, LLC, WALNUT CREEK CAR WASH, LEONARD A FAAS JR 
* TENTATIVE RULING: * 
 
Moot in light of Line 6. 
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 8.  TIME:  9:00   CASE#: MSC17-02435 
CASE NAME: APPLEGATE VS REGENCY AUBURN 
HEARING ON MOTION TO/FOR QUASH SUMMONS, OR IN ALT, STAY FOR 
FORUM FILED BY REGENCY AUBURN, LLC 
* TENTATIVE RULING: * 
 
Defendant Regency Auburn, LLC (“Regency”) moves to quash plaintiff Applegate Associates, 
LLC (“Applegate”)’s summons, or in the alternative, stay for forum non conveniens.  This case 
concerns defendants’ alleged failure to adequately fund the maintenance of the property located 
at 414 17th Street Southeast, Auburn, Washington, 98002 in conformity with lease and guaranty 
agreements entered by the parties.   
 
The notice to this motion lists only Regency as the moving party, and does not include any of 
the individual defendants.  Thus, the Court only rules as to Regency regarding the motion to 
quash.  However, the Court’s ruling regarding the motion to stay for forum non conveniens is 
binding on all parties.  Defendants Timothy Lehner and Deborah Lehner’s motion is discussed 
separately in Line 9. 
 
Motion to Quash 
 
Regency moves to quash on the basis of lack of personal jurisdiction.  
 
“California's long-arm statute authorizes California courts to exercise jurisdiction on any basis 
not inconsistent with the Constitution of the United States or the Constitution of California.” 
(Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444 (“Vons"); Code Civ. 
Proc. § 410.10.)   
 
“Personal jurisdiction may be either general or specific.  A nonresident defendant may be 
subject to the general jurisdiction of the forum if his or her contacts in the forum state are 
‘substantial . . . continuous and systematic.’”  (Vons, supra, 14 Cal.4th at p. 445.)   
 
“If the nonresident defendant does not have substantial and systematic contacts in the forum 
sufficient to establish general jurisdiction, he or she still may be subject to the specific 
jurisdiction of the forum, if the defendant has purposefully availed himself or herself of forum 
benefits and the ‘controversy is related to or ‘arises out of’ a defendant’s contacts with the 
forum.’”  (Id. at p. 446.)  In analyzing the exercise of specific jurisdiction, “[o]nce it has been 
decided that a defendant purposefully established minimum contacts within the forum State, 
these contacts may be considered in light of other factors to determine whether the assertion of 
personal jurisdiction would comport with ‘fair play and substantial justice.’”  (Id. at p. 448.)   
 
“When a defendant moves to quash service of process on jurisdictional grounds, the plaintiff has 
the initial burden of demonstrating facts justifying the exercise of jurisdiction.”  (Id. at p. 449.)  
“Once facts showing minimum contacts with the forum state are established, however, it 
becomes the defendant's burden to demonstrate that the exercise of jurisdiction would be 
unreasonable.” (Id.) 
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Applegate seeks to establish specific personal jurisdiction.  Thus, the primary inquiry is whether 
defendants established substantial and systematic contacts with California.  The minimum 
contact requirement must be evaluated as to each defendant separately.  (See Rush v. Savchuk 
(1980) 444 U.S. 320, 329, 332.)   
 
Applegate asserts that Regency established minimum contacts with California by contracting 
with an entity based in California and sending lease payments and other written communication 
to California, knowing that a breach of the lease would cause harm in this state.  (Opposition at 
p. 8; Sulusky Dec. ¶ 13.)   
 

‘Purposeful availment’ requires that the defendant ‘have performed some type of 

affirmative conduct which allows or promotes the transaction of business within 

the forum state.”  A contract with an out-of-state party does not automatically 

establish purposeful availment in the other party's home forum.  Rather, a court 

must evaluate the contract terms and the surrounding circumstances to 

determine whether the defendant purposefully established minimum contacts 

within the forum.  Relevant factors include prior negotiations, contemplated future 

consequences, the parties’ course of dealings, and the contract's choice-of-law 

provision. 

(Goehring v. Superior Court (1998) 62 Cal.App.4th 894, 907 (citations removed) 

(“Goehring”).) 

Here, as in Goehring, the mere formation of a contract between Regency and Applegate alone 
does not automatically establish purposeful availment.  The Court also finds that the remittance 
of payment to California and correspondence with Applegate’s office in California is insufficient 
to establish purposeful availment.  Applegate does not cite to authority supporting that line of 
reasoning.  Moreover, Regency sent payment to Applegate in California likely, at least in part, 
for the purpose of ensuring compliance with the lease agreement.  That lease agreement 
explicitly stated that it would be “governed by, and in accordance with, the laws of the State of 
Washington.”  (Beddoe Dec. Ex. B ¶ 50.)  Based on this provision, Regency reasonably could 
have contemplated that any future dispute would necessarily be resolved in Washington rather 
than in California.  Thus, the requirements of purposeful availment are not satisfied, and the 
motion to quash is granted as to Regency. 
 
Forum Non Conveniens 
 
Although not all guarantor defendants joined the present motion, the Court recognizes the 
inefficiency of litigating the same lease dispute in two separate forums.  Thus, for the reasons 
discussed further below, the Court stays this action for forum non conveniens.  The Court’s 
power to find that an action should be heard in a different forum was codified in Code of Civil 
Procedure (“CCP”) section 410.30: 
 

When a court upon motion of a party or its own motion finds that in the interest of 
substantial justice an action should be heard in a forum outside this state, the 
court shall stay or dismiss the action in whole or in part on any conditions that 
may be just. 
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(CCP § 410.30(a).) 
 
“A trial court considering a forum non conveniens issue engages in a two-step process, the first 
of which is to determine whether a suitable alternative forum exists.”  (National Football League 
v. Fireman's Fund Ins. Co. (2013) 216 Cal.App.4th 902, 917 (“NFL”).)  “Where there is a suitable 
alternative forum, the court proceeds to the next step, consideration of the private interests of 
the parties and the public interest in keeping the case in California.”  (Id.)  The defendant bears 
the burden of proof.  (Id at p. 933, fn. 15.) 
 
The Court finds that Washington would be a suitable alternative forum because the property at 
issue is located in Washington, the majority of defendants are based in Washington, and all the 
individual defendants were living in Washington when the lease and guaranty were signed.  
Moreover, Applegate is incorporated in Washington and it leased the property at issue to 
Regency, a Washington based LLC.  Thus, the Court weighs the private and public interest 
factors at play in determining whether the case should be kept in California. 
 

“‘The private interest factors are those that make trial and the enforceability of the 
ensuing judgment expeditious and relatively inexpensive, such as the ease of 
access to sources of proof, the cost of obtaining attendance of witnesses, and 
the availability of compulsory process for attendance of unwilling witnesses.’  The 
residences of the plaintiff and the defendant are relevant, and a corporate 
defendant's principal place of business is presumptively a convenient forum.  If 
the plaintiff is a California resident, the ‘plaintiff's choice of a forum should rarely 
be disturbed unless the balance is strongly in favor of the defendant.’  The public 
interest factors include avoidance of overburdening California courts, protecting 
potential jurors who should not be called on to decide cases in which the local 
community has little concern, and weighing the competing ties of California and 
the alternate jurisdiction to the litigation.  
 

(NFL, supra, 216 Cal.App.4th at p. 917.) 
 
The private interest factors weigh strongly in favor of having the case heard in Washington.  The 
leased property is in Washington, and the crux of this dispute is a disagreement about 
defendants’ alleged failure to perform certain upgrades and improvements to the property.  
Moreover, a number of key witnesses presently reside in Washington.  The property manager 
that was hired by Applegate to create the inspection report that detailed Regency’s alleged 
failure to maintain the property, Jeff Martini, is a resident of Washington.  (Beddoe Dec. ¶ 12.)  
The architecture firm that created a report detailing the work that allegedly needed to be 
performed, Kilburn Architects, LLC, is based in Washington.  (Id. at ¶ 13.)  Also, the contractors 
and designers who undertook upgrades and improvements to the property operate out of 
Washington.  (Id. at ¶ 14.)  Four out of the six guarantors still reside in Washington, Regency 
operates out of Washington, and Applegate formed its LLC under the laws of Washington.  
(Id. at ¶¶ 2, 3, 15.)   
 
As to the public interest factors, the Contra Costa County community is less likely to be 
concerned with this case than potential jurors in Washington.  The connection that this case has 
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with California is slight: the investment group that leased the property is in California, whereas 
the property, the parties, and the majority of potential witnesses have significant ties to 
Washington. 
 
Because the private and public interest factors weigh in favor of hearing the case in 
Washington, the motion to stay the action is granted based on forum non conveniens.   

  

 9.  TIME:  9:00   CASE#: MSC17-02435 
CASE NAME: APPLEGATE VS REGENCY AUBURN 
HEARING ON MOTION TO/FOR QUASH SUMMONS,OR IN ALT,STAY FOR FORUM 
FILED BY DEBORAH LEHNER, TIMOTHY LEHNER 
* TENTATIVE RULING: * 
 
Defendants Timothy Lehner and Deborah Lehner (“the Lehners”) move to quash summons, or 
in the alternative, move to stay for forum non conveniens.   
 
It is undisputed that the Lehners were served with the summons and complaint in California.  
(See McKenzie Dec, Ex. A.)  Thus, the motion to quash is denied as to these two defendants. 
(See Burnham v. Superior Court of California, County of Marin (1990) 495 U.S. 604, 612 
[“personal service upon a physically present defendant suffice[s] to confer jurisdiction”].) 
 
Forum Non Conveniens 
 
The Court grants the Lehners’ motion to stay the action for forum non conveniens.  As more 
fully detailed in Line 8, the private and public interest factors concerning this case are in favor 
hearing the case in Washington.   
 

  

10.  TIME:  9:00   CASE#: MSC17-02435 
CASE NAME: APPLEGATE VS REGENCY AUBURN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
If the tentative ruling set forth in Lines 8-9 above is not contested, the parties may appear by 
CourtCall. If the tentative ruling set forth in Lines 8-9 above is contested, the appearance shall 
be in-person. 
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11.  TIME:  9:00   CASE#: MSL16-00901 
CASE NAME: LHC CONSULTING VS EVENA MEDICA 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS AGAINST DEFT 
FILED BY LHC CONSULTING, INC. 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by moving party per Notice to Withdraw Motion filed 3/20/18.  

  

12.  TIME:  9:00   CASE#: MSN18-0375 
CASE NAME: VOLYNSKAYA VS ALLSTATE INSURAN 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND APPOINT 
ARBITRATOR FILED BY ILLIENA VOLYNSKAYA 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by Court based on stipulation and order received for review on 
3/26/18.  
 

ADDON 

13.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS. JULES 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MARCUS JULES 
* TENTATIVE RULING: * 
 
Defendant Marcus Jules’s Motion for Summary Adjudication is granted as to both issues –
intentional tort (2nd cause of action) and punitive damages.   

Plaintiff’s Opposition was filed and served late. However, the Court exercises its discretion and 
has accepted and considered the Opposition. 

“Motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for 
summary judgment carries both the burden of persuasion and the burden of production 
of evidence.  (Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 
850.) 

This action arises out of a car accident that occurred on May 11, 2015 on Deer Valley Road 
near Asilomar Drive in Antioch. Plaintiff Napoleon Rivera was driving a SUV with four 
passengers, including three small children.  Plaintiff alleges Defendants, including Marcus Jules, 
were participating in a “drag race” reaching speeds of over 65 mph in a 35 mph zone.  As a 
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result of the “drag race,” the Defendants caused a collision between Defendant Jules and the 
vehicle driven by Napoleon Rivera. 

Issue # 1: Intentional Tort 

Defendant Marcus Jules seeks summary adjudication of the 2nd Cause of Action entitled 
“Intentional Tort.”   Although Defendant argues/infers in his MSA that the Plaintiffs’ legal theory 
is based on battery/assault, the cause of action pled simply states:  

         “At the aforementioned time and place, the Defendants, and each of them, participated in          
a ‘drag race’ on the residential streets of Antioch, California.  The ‘drag race’ resulted in 
Defendants’ vehicles reaching speeds of over 65 mph in a 35 mph zone.  The speeds and 
maneuvers were enough to intentionally kill or injure someone.  As a result of the agreement to 
‘drag race’, the Defendants, and each of them, caused a collision between Marcus Jules and the 
vehicle driven by Napoleon Rivera, and occupied by Mr. Rivera’s wife and three small children.” 

Plaintiff actually makes no allegation of intentional conduct, but instead alleges only that “the 
speeds and maneuvers were enough to intentionally kill or injure someone (Emphasis 
added).”   Defendant’s MSA is based on the assertion that no “intentional conduct” on the part of 
Defendant Jules caused the motor vehicle incident, and Plaintiffs have no admissible evidence 
that Defendant Jules intended to cause the accident or harmful or offensive contact.  Moreover, 
there is no allegation or evidence that Marcus Jules acted with willful disregard of Plaintiff’s rights. 
(Jules’ Amended Declaration, ¶¶ 3-5.)  The court agrees with Defendant’s conclusion. 

A defendant moving for summary judgment/adjudication must “show” that either: one or more 
elements of the “cause of action … cannot be established”; or there is a complete defense to 
that cause of action. (CCP § 437c(p)(2).)  A cause of action "cannot be established" if the 
undisputed facts presented by the defendant prove the contrary of the plaintiff's allegations as a 
matter of law. (Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1597.)   Another way for a 
defendant to obtain summary adjudication is to “show” that an essential element of plaintiff's 
claim cannot be established  by defendant presenting evidence that plaintiff “does not possess 
and cannot reasonably obtain, needed evidence” (Aguilar v. Atlantic Richfield Co. (2001) 25 
C4th 826, 854.)   As the party moving for summary judgment, Defendant has the burden to 
show he is entitled to judgment with respect to all theories of liability asserted by plaintiff. (Lopez 
v. Sup.Ct. (Friedman Bros. Inv. Co.) (1996) 45 CA4th 705, 717.) 

As previously noted, Plaintiffs Napoleon Leon, et al. did not state in the complaint which 
intentional tort they intended to allege in the Second cause of action, but Defendant analyzed 
the cause of action under theories of battery and of assault.  “A battery is any intentional, 
unlawful and harmful contact by one person with the person of another. [Citation.]  A harmful 
contact, intentionally done is the essence of a battery. [Citation.]  A contact is "unlawful" if it is 
unconsented to. (Ashcraft v. King (1991) 228 Cal.App.3d 604, 611.) Moreover, “In an action for 
civil battery the element of intent is satisfied if the evidence shows defendant acted with a "willful 
disregard" of the plaintiff's rights.”  (Ashcraft v. King (1991) 228 Cal.App.3d 604, 613.)  

“‘Generally speaking, an assault is a demonstration of an unlawful intent by one 
person to inflict immediate injury on the person of another then present.’ [Citation.] A civil 
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action for assault is based upon an invasion of the right of a person to live without being 
put in fear of personal harm.” (Lowry v. Standard Oil Co. (1944) 63 Cal.App.2d 1, 6-7.) 

Although not clearly alleged, this case appears to be neither for battery or assault, but instead is 
based on the Defendant’s conscious or willful disregard for the rights and safety of others.  
Here, Plaintiffs have presented no evidence that Defendant acted with a “willful disregard of the 
plaintiffs’ rights” or “intent to cause harm.” Defendant’s declaration that he did not intend to 
cause the accident (though self-serving to some extent) is sufficient to meet his initial burden of 
production to shift the burden to Plaintiffs to raise a triable issue of fact on the issue of intent. 

Plaintiffs argue Defendant engaged in a dangerous activity (drag racing at high speeds) that 
would likely result in injury or death, showing a willful disregard of Plaintiffs’ rights and willingly 
engaged in reckless activity which, in fact,  resulted in the injury to Plaintiffs. 

Plaintiffs produced evidence by way of deposition testimony of Alison Padilla, who witnessed 
events which occurred before the subject accident and just after the subject accident.  (Plaintiffs’ 
Additional Material Fact, No. 1, and corresponding supporting evidence, hereinafter “PAMF.”)  
She states that a few blocks before the accident she saw two cars traveling at a high rate of 
speed and weaving in and out of traffic.  (PAMF No. 2.)  Ms. Padilla testified that one of the cars 
was tailing the other and they were traveling around 55-60 mph [in 45 mph zone].  (PAMF Nos. 
5 and 6.)   She did not see the accident occur, but when she came upon it, she recognized the 
wrecked BMW (driven by Defendant) as being one of the cars involved in racing blocks before 
the accident.  (PAMF No. 7.)  This is insufficient to bridge the gap between simple negligence 
and intentional conduct. 

Plaintiffs failed to present direct admissible evidence that Defendant was racing at the time of 
the accident, and either intentionally or in willful disregard of the Plaintiffs’ safety or otherwise 
acted in a manner which could be deemed “intentional” under prevailing legal authority.  The 
disagreement between the parties as to what the evidence means and inferences to be drawn 
from it is argument, not evidence. In summary, Plaintiffs failed to produce facts to establish  
Defendant’s intent, a necessary element of the claim.  Therefore, the motion for summary 
adjudication of this issue is granted. 

 Defendant has challenged portions of Ms. Padilla’s deposition testimony, but most of the 
challenges go to the weight of the evidence.  (As will be discussed below, Defendant’s 
Objections to Evidence failed to comply with the Rules of Court.)   

Issue #2:  Punitive Damages  

Punitive damages are imposed “for the sake of example and by way of punishing the defendant” 
(CC§ 3294, subd. (a)), for intentional torts. (Lackner v. North (2006) 135 Cal.App.4th 1188, 1212 
[37 Cal.Rptr.3d 863].) Plaintiffs fail to demonstrate by clear and convincing evidence that 
Defendant  was guilty of oppression, fraud, or malice.  The legal standard—clear and 
convincing—requires that the evidence be “'so clear as to leave no substantial doubt'; 
'sufficiently strong to command the unhesitating assent of every reasonable mind.'” (In re 
Angelia P. (1981) 28 Cal.3d 908, 919.)     
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   “‘Malice’ means conduct which is intended by the defendant to cause injury to the 
plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.” (Civ. Code, § 3294(c)(1).) There is no evidence of 
intent to cause injury to Plaintiffs. 

  “[A]conscious disregard of the safety of others may constitute malice within the meaning 
of CC 3294. In order to justify an award of punitive damages on this basis, the plaintiff must 
establish that the defendant was aware of the probable dangerous consequences of his 
conduct, and that he wilfully and deliberately failed to avoid those consequences. (Taylor v. 
Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 895-896.)   Taylor was decided 
before the amendment to the statute to add “despicable conduct” to the definition of malice. The 
court in Lackner noted, “Plaintiff has not cited any cases involving a collision where the court 
found the defendant's conduct was despicable, and we have found no California cases on 
point.” (Lackner v. North (2006) 135 Cal.App.4th 1188, 1212.) Lackner involved a speeding skier 
that collided with another.  The court found the evidence was insufficient as a matter of law to 
show that the defendant’s  conduct was despicable and that he acted with base or evil intent. 
(Lackner v. North (2006) 135 Cal.App.4th 1188, 1213.) 

Here, Plaintiffs presented evidence which, at most, raises the inference that since Defendant 
had been speeding and was “drag racing” before the accident, he must have also been at the 
time of the accident, and that speeding and “drag racing” caused the accident.  Inferences are 
insufficient to satisfy the legal requirement of “clear and convincing”  proof of intent necessary to 
establish the requisite standard to support punitive damages.  Therefore, Defendant’s Motion for 
summary adjudication of Plaintiffs’ claim for punitive damages is granted.  

 Defendant’s Request for Judicial Notice 

Pursuant to Evidence Code § 452(d), Defendant requests the court to take judicial notice of 
Exhibit A—Plaintiffs’ Complaint, filed November 2, 2016.  Request granted.  

Plaintiff’s Objection to Evidence 

1. Plaintiffs objects to Exhibit B to the Declaration of Austin Houvener—the Traffic Collision 
Report. (California Vehicle Code § 20013.  Sustained, hearsay. 

2. Declaration of Marcus Jules—fails to state facts based on personal knowledge as 
required by CCP § 437c(d).  Overruled. 
 

Defendant’s Objection to Evidence 
 
Defendant’s Objections to Plaintiffs’ Evidence seems to combine his written objections to 
evidence pursuant to Cal. Rules of Court, Rule 3.1354 with his response to Plaintiff’s Separate 
Statement in Opposition.  Rule 3.1354 require that each written objection must be numbered 
consecutively and must: 
(1)  Identify the name of the document in which the specific material objected to is located; 

(2)  State the exhibit, title, page, and line number of the material objected to; 
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(3)  Quote or set forth the objectionable statement or material; and 

(4)  State the grounds for each objection to that statement or material  

Instead of quoting the objectionable statement or material, Defendant quotes the “fact” from 
Plaintiff’s Separate Statement.  The evidence, in some instances contained pages of the 
deposition. In other instances, Defendant objected on the ground the objectionable statement 
misstates the testimony.  No ruling is made on the objections because it could not be 
determined if the underlying testimony was being objected to or the material fact.  

 
 
 
 

 

 


